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Dear Mr, Lattimore: within such district.

You have requested an opinion from this office upon the
question of whether a tax assessor and collector of an independent
school district must reside within such district, or as stated in
similar terms:

"Whether a tax assessor and collector of an
independent school district is a public officer
wlthin the terms of Article XVI, Section 14 of
the Texas Constitution.™

You have pointed out in your letter that there apgears
to be a conflict between Attorney General's Opinion No, 0-4663

(1942), and the case of Aldine Independent School District v.
Stapdley, 154 Tex. 547, 280 S.W.2d E?S (1955) .

Section 14, Article XVI of the Constitution of Texas pro
vides that:

"All ecivil officers shall reside within the
State; and all district or county officers within
their districts or counties, and shall keep their
offices at such places as may be required by law;
and failure to comply with this condition shall
vacate the office so held."

Attorney General's Oplnion No, 0-4E63 (1942) held that:

". « « the tax assessor and collector of taxes
of an independent school district must reside within
the district and that a failure to comply with that
condition shall constitute a vacation of the office."

This conclusion was based upon the folilowing reasoning set forth
in Attorney General's Opinion No, O-%€€3 (2942):



Hon. R. L. Lattimore, page 2 (WW-1412)

"From a consideration of the foregoing au-
thorities and in view of the duties imposed upon
the tax assessor and collector by the statutes
referred to above, we think that it is clear that
a_person ggpointeé to that office is such gn of-
ficer as comes within the scope of Article XVI,
Section 1% of the Texas Constitution. . . . "
(Emphasis added)

However, in the recent case of Aidine Independent School
District v, Standle , Supra, the Supreme Court of Texas had before
1t the gquestion of whether ine tax assessor and collector of a
school district was a public officer within the contemplation of
Section 24t of Article V, of the Constitution of Texas, and Section
30 of Article XVI of the Constitution of Texas. The éupreme Court
in its opinion stated that:

"We think it apparent from a reading of the

above statutes, that an assessor-collector of
taxes appointed by a school board is not only not
of equal power and privileges with the trustess;
but, on the contrary, is onlv an ggent or employee
of such school board at its discretion. The beard

glone has the power to levy and cause to be col-
lected the annuali taxes and to determine whether
such office exists. . . »

"We hold that respondent is not a ‘public
officer' within the conftemplation of Article V,
Section 24, or Article XVI, Section 30 of our
State Cons%itution° o o o (Emphasis added)

In Aldine Independent School District v. Standle y SUDra,
the Supreme Court quotes the following from the case of Dunbar v,

Brazorig County, 224 S.W.2d 738 (Civ.App. 1949, error ref,):

"From the above authorities, it is apparent,
we think, that the determining factor which dis-
tinguishes a public officer from an employee is
whether any sovereign function of the goverrnment
is conferred upon the individual to be exercised

by him for the benefit of the public %grgelx in-
dependent of the control of others." (Emphasis added)

In applying the rule in Dunbar v, Brazorig County, supra, the Su-
preme Court in Aldine Ipdependent School District v, Standley, su-

pra, states that:
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"It is claimed by respondent that the assess-
ing and collecting of taxes is a part of the sov-
ereign power of the State. That is correct, but a
reading of the statutes relative to the assessment
and collection of taxes, as above set forth, shows
that this power is lodged by the Legislzture and
Constitution in the school board, and not in the
office of the assessor- collectoro He is but an

gent or employee of the Board tJ discharge the
1 duties necessa t out the schocl

Board's powers of taxation.'" (Empha51s added)

In view of the decision of the Supreme Court of Texas in
the case of Aldine Independent Schocl Districh v, Standley, supra.
we are of the opinion that as the ftax assessor and collector of an
independent school district is merely an employee or agent of the
Board of Trustees of such school district he 1s therefore not a
"eivil officer" within the contemplation of Section 14 of Articzle
XVI of the Constitution of Texas, and therefore would not have tc
reside within the territorisl CODiluPS of such zschool districet
Attorney General's Opinion No, C-%#E6% (1942} is hereby overruled
ingofar as i1t conflicts with the decision reached herein.

SUMMARY

The tax assessor and colisctor cf an indepsnd-
ent school distriet is nct a "eivil officer™ within
the contempiation of Section 14 of Articie XVI of the
Constitution of Texas and woulid not have to reside
within the territorial confines of such school dis-

trict.
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